DIRECT TAXES CODE 2009 - WHY GO AFTER CHARITIES AND CHARITABLE INSTITUTIONS TO IMPROVE REVENUES

Income-tax legislation in India and of other countries has been providing tax benefits for charitable activities since umpteen years. The concept of ‘charity’ and ‘charitable purpose’ have been incorporated in tax legislations and explained by judicial decisions and by various legal and other books. One basic requirement for getting tax benefit for charity has been that the charitable activities must ensure for public purposes/benefit.

1.1 In the Preamble of English Statute of Elizabeth (43 Eliz. C-4 1601), the concept of charity [in the context of English law] had as one of its important purposes ‘relief of the poor’. The preamble reads as under: 

“The relief of aged, impotent and poor people; the maintenance of sick and maimed soldiers and mariners; the maintenance of schools of learning, free schools and scholars in universities; the repair of bridges, ports, havens, causeways, churches, sea-banks and highways; the education and preferment of orphans; the relief, stock or maintenance of houses of corrections; the marriage of poor maids; the supportation, aid and help of young tradesmen, handicraftsmen, and persons decayed; the relief or redemption of prisoners or captives; the aid or ease of any poor inhabitants concerning payments of taxes; the setting out of soldiers.”

However, under its widest sense, it denotes all good affection men sought to bear to each other.

2. The concept of charity was developed in the Mortmain and Charitable Uses Act, 1888 (C.42) S.13(2) under the four principal heads as defined or classified by Lord Macnaghten in the classic case of the Commissioners for Special Purposes of Income-tax v. Pemsel (1891) AC 531/(1892) 3 Tax Cas 53 (HL) -

The dictum of Lord Macnaghten is as follows:-

“Charity” in its legal sense comprises four principal divisions: trusts for the relief of poverty, trusts for the advancement of education, trusts for the advancement of religion, and trusts for other purposes beneficial to the community not falling under any of the preceding heads. The trusts last referred to are not the less charitable in the eye of the law because incidentally they benefit the rich as well as the poor, as indeed every charity that deserves the name must do, either directly or indirectly”.

2.1 According to Simon’s I.T. Act (Second Edition), Volume-1, page 392:-

“The word ‘charity’ and the phrase ‘charitable purpose’ in the I.T. Acts bear the same meaning as they have in other branches of the law, that is a technical meaning, illustrated by a long list of decisions, including the leading case of Commissioners for Special Purposes of the I.T. v. Pemsel (1891) AC 531, 580. The Statute of 1601, 43 Eliz. 1, c.4, was not passed for the purpose of giving a definition of charity, but was directed to providing for the reformation of abuse in the application of property devoted to certain charitable uses. The statute has been repealed by the Mortmain and Charitable Uses Act, 1888, but the preamble to the repealed statute is retained in section 13(2) of the repealing Act….”

3. Concept of charity under the English & Indian law 

In Addl. CIT v. Surat Art Silk Cloth Manufacturers Association [(1980) 121 ITR 1 (SC)]: AIR 1980 SC 387], the Supreme Court by P.N. Bhagwati, J., summarized the legislative history of the concept of “charity” under English law and compared the expression ‘charitable purpose’ as defined in the Indian I.T. Acts in the following words:-

“….The English law of charity has grown round the Statute of Elizabeth, the preamble to which contained a list of purposes regarded as worthy of protection as being charitable. These purposes have from an early stage been regarded merely as examples and have through the centuries been considered as guideposts for the courts in the differing circumstances of a developing and fast changing civilization and economy. Whenever a question has arisen whether a particular purpose is charitable, the test has always been whether it is or is not within the spirit and intendment of the preamble to the Elizabeth Statute. The law has been developed by analogy upon analogy and it is to be found in the large mass of case-law that has been built up by the courts over the years. The result is that the concept of charity in English law is as vague and undefined as it is wide and elastic and every time there has to be a search for analogy from the preamble to the Statute of Elizabeth or from decided cases. An early attempt to simplify this problem by a classification under main heads was made by Sir Samu Romilly when he tried to subsume charitable purposes under four heads in the following summary submitted by him in the course of arguments in Morice v. Bishop of Durham (1805) 10 Ves Jr. 522 “relief of the indigent, the advancement of learning, the advancement of religion and the advancement of objects of general public utility”. This classification was adopted in substance by Lord Macnaghten in his classic list of charitable purposes in Special Commissioners v. Pemsel (1891) 3 TC 53 (HL), where the learned Law Lord pointed out that charity in its legal sense comprises four principal divisions: “trusts for the relief of poverty, trusts for the advancement of education, trusts for the advancement of religion and trusts for other purposes beneficial to the community not falling under any of the preceding heads.”

4. Indian scene relating to tax benefit for charitable purpose 

The concept ‘charitable purpose’ has been defined in section 2(15) in an inclusive manner to include “relief of the poor, education, medical relief and the advancement of any other object of general public utility” (The additions to this definition are considered later). The conditions required to be satisfied for tax relief are contained in section 10(23C) and sections 11 to 13 of the I.T. Act, 1961. The I.T. Act of 1922 also had similar provisions for giving tax benefits for charitable purposes.

5. Amendments concerning provisions relating to charities and charitable purposes and institutions in the past three years 

3 years amendments are considered later. 

5.1 Finance Act 2006

In the anxiety to check tax evasion through legislation, the FM introduced vide Finance Act, 2006, a new section 115BBC in the I.T. Act, 1961 (I.T. Act) relating to taxation of anonymous donations received by certain categories of charitable institutions, whose incomes, subject to the satisfaction of the prescribed conditions, is exempt from tax u/s 11 & 10(23C) of the I.T. Act. Such a provision gives a feeling of step-motherly treatment to the institutions to whom this law is applicable and is indicative of the failure of the I.T. Department to check tax evasion in a befitting way through legal and administrative measures. Rather, the way in which this section has been drafted would induce some institutions established for noble purposes to impart education and provide medical care, who would be affected by the new law to resort to tax avoidance measures to save themselves from the discriminatory tax burden in disregard to other institutions similarly situated as taxation would be done only in the cases of educational and medical institutions. Religious institutions and trusts will not be covered by the new provision. The amendment will take effect from 01.04.07 and accordingly applies in relation to A.Y. 2007-08 and subsequent years.

6. The amendments defy the objectives behind giving exemption to charitable trusts 

The benefit of tax exemption is given to charitable institutions to provide for the benefit of the persons residing in a country, which the Government is expected to provide, but is unable to do so. Hence, such benefits are permitted to be provided by private bodies by exempting them from the payment of tax.

Unde

Posted By : T.N. Pandey(EX- Chairman, CBDT)   Posted On :10/6/2009 12:47:17 PM
