State Tribunal on NREGS (Uttar Pradesh)

Implementing Agency—UPVAN and VANI Supported by—PACS Programme

Tribunal Date—4™ Nov 2006
Background

The policy makers had foreseen that the menace of growing population and lack of
employment opportunities in the country would create serious unemployment situation.
The private sector will not be able to cope up with the growing unemployment. It would,
therefore, be the duty of State to generate employment opportunities. This was very well
taken by the makers of the Indian Constitution which refers to the Right to Work under
Directive Principles of State Policy Article 39(a) urges the State to ensure that “the
citizen, men and women equally have the right to an adequate means of livelihood and
under Article 39(d) it has also been mentioned that there is equal pay for work for both
men and women. Further, it has been stressed under Article-41 that the State shall, within
the limits of its economic capacity and development, make effective provision for
securing the right to work.

The situation of unemployment has been compounded by the absence of any social
security mechanism. There was therefore an urgent need to ensure a certain minimum
days of employment in the shape of manual labour to every household in the rural areas.
The UPA government very soon translated its resolution into action. Taking into account
the experience gained under the “Employment Guarantee Scheme” of Maharastra an
outcome of a struggle for protection from poverty and unemployment, resulting
especially from the massive drought of 1970-73. Numerous studies indicate that the
implementation of the Employment Guarantee scheme by Maharastra had an impressive
impact on the employment as compared to other anti-poverty programmes in India. It is
claimed by Maharastra Government that EGS provided 7% employment in the State in
the year 1987-88. Taking a clue from the Maharastra experience the National Advisory
Council (NAC) proposed to enact a new legislation through the National Rural
Employment Guarantee Bill, 2004. The NAC did not stop at drafting the act alone but it
calculated that each man-days of employment generated will cost Rs 100/-(wages) at
2004-05 prices. This includes roughly Rs 60/- as wages and Rs 40/- for the non-Labour
component including administrative cost. Then100 days per household on an average is
fixed as the benchmark for the initial extent of employment generation. Combining these
two it is estimated that multiplying the number of households below poverty line can
derive the annual cost of a full-fledged EGS by Rs 10,000. The rural population below
the poverty, as per census 2001, is estimated as 20 crore i.e. 4 crore household (5 per
family).

The National Rural Employment Guarantee Act 2005 was passed by Parliament on 23™
August 2005 and it was promulgated on 7" September 2005. Based on the Act the
scheme of National Rural Employment Guarantee scheme was ceremoniously launched
by the Prime Minister, Dr Manmohan Singh on Feb 2, 2006. For the purposes of giving
effect to the provision of Section-3, every State Government shall within six months from
the date of commencement of this Act, by notification make a scheme for providing not



less than one hundred days of Guaranteed employment in a financial year to every
household in the rural areas covered under the scheme and whose adult members, by
application, volunteer to do unskilled manual work subject to the conditions laid down by
or under the Act and in the scheme.

It has been specifically mentioned in the Act that until any such scheme is notified by the
State Government, the Annual Action Plan or Perspective Plan for the SGRY or NFFWP
whichever is in force in the concerned area immediately before such notification shall be
deemed to be the action plan for this scheme. The focus of the scheme shall be on the
following works in their order of priority-

water conservation and water harvesting;

drought proofing (including afforestation and tree plantation;

irrigation canals including micro and minor irrigation works;

provision of irrigation facility to land owned by the SCs/STs;

renovation of traditional water bodies;

land development;

flood control and protection works including drainage in water logged areas;
rural connectivity to provide all-weather access, and

Any other work notified by Central or State Government.
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The above-mentioned provisions of the Act indicate that the Government is vigilant on
the issue of development priorities of the rural India. So far the development works of
Gram Panchayat have been rotating round the construction of lanes and drains. No efforts
have been made by the Gram Panchayat to take up such productive and assets creating
activities which could have led towards sustainable development. The Gram Panchayat
have not cared to preserve and protect the Gaon Samaj property. The utmost harvesting
of ground level water has led to the acute shortage of water leading to the depletion of
ground water sources. It is in this background that the order of the priority has been fixed
for taking up the activities under NREGS. In order to fix up the priority, annual action
plan and perspective plan for every Gram Panchayat has become a must

Under the present scenario of NREGA and its implementation it has been found that in
most of the States the act has not being followed in its right spirit and has led to
corruption and wide scale resentment among the villagers. UPVAN, VANI along with
other civil society organization initiated a campaign all across the 22 districts of Uttar
Pradesh to aware the community of their role as well as their rights under the act. As the
Panchayats are the key functionaries for Programme Planning and Implementation under
the Act Section 16 and auditing by the respective Gram Sabha as given under Section 17
but nothing has been done in this regard by the State machinery. It was thus felt that all
the cases pertaining to implementation of NREGS should be put together and a Sate
Tribunal should be conducted in which eminent persons from Media, Judiciary,
bureaucracy and Civil Society people from different walks of life will examine and
investigate the different aspects of implementation of the NREGA in the State. Based on
the hearing of these cases, the Judgments or pronouncements would be documented, and
would be passed to the State government.



A panel was set up for the State Tribunal which looked into different cases and
pronounce their judgment. The panelist who were present for the event are ----

a)  Mr. Lalit Kumar, Deputy Advisor, Voluntary Action Cell and OSD to Minister,
State for Planning, G.O.1.

b)  Ms. Kamlesh Jain, Senior Advocate, Supreme Court.

c)  Mr. S.P.Jain, Retd Director, N.I.R.D, Hyderabad.

d)  Ms. Sreelata Menon, Senior correspondent, Business Standard.

e) Mr. Pramod Srivastava, Deputy Commissioner (NREGA), Rural Development,
GOUP

f)  Mr. J.N.Mishra, Senior IAS officer, OSD to State Minister for Home, GOI

f)  Mr. P.C.Pandey, C.E.O VANIL.

h)  Dr. Ajay Kumar, Senior Scientist, [ARI, Patna.

h)  Mr. Manoj Rai, PRIA

The inaugural session was initiated by the ritual of lighting the lamp by the honorable
guests. Afterwards a brief introduction on the purpose of convening the State Tribunal
was given by secretary UPVAN Sri. Ashok Singh who briefly presented the background
and strategy adopted for colleting and presenting the cases before the honorable members
of the State Tribunal. Sri Anurag Mishra (State Coordinator, VANILUP) briefly presented
the activities undertaken and progress made under the ongoing NREGA campaign jointly
undertaken by UPVAN and VANI.

Thereafter jury members were invited to the stage for hearing the first issue of Job cards
which comprised of 18 cases from different districts. The jury members invited the
participants particularly Gram Pradhans, workers and member organizations to present
their cases with regard to Job card problems. This issues contained 18 cases out of 41
total number of cases for the hearing under different issues. This shows that problem of
issuing the job card is prominently focused in the slow progress of NREGS activities.
Anganu Prasad from Mirzapur, Smt Koyla Devi from Pratapgarh, Smt Meena Devi from
Chandauli and others presented their cases regarding non availability of Job cards to
them. The jury members in the end highlighted the importance of Job card and it was
Stated as the most authentic and legal document required for getting facilities under
NREGA. The State government representatives assured that in short time the process of
job card preparation will be taken up in full swing. The Ist panel sat up for about two
hours and hear many cases pertaining to job card problems.

Second case

The panel was changed for addressing the second problem pertaining to non availability
of work which was assigned a code- UP/NW and was having a total of nine cases. The
second jury was invited for the hearing which initiated the session by asking the appellant
to put up their cases. Smt Dhandevi from Pratapgarh narrated her story where after
working for six days in July, she has yet not received a single penny. Mr. Amin Kumar
from Mirzapur was in tears as he is getting the payment at the rate of Rs 50 only and he
has yet not seen his Job card. Several villagers from Fatehpur highlighted the
irregularities done by the Gram Pradhans who neither gives the Job card nor provide any



work to the labourers.

After hearing the cases the representatives from Central Govts assured of making an
enquiry into the cases and asked the VOs to provide adequate training to the villagers for
their rights under the act.

In the third panel the cases pertaining to Implementation level problem was taken up and
a code was assigned to all the cases under it. In all 11 cases were received under this head
with code of UP/IP. There has been serious lapses at the implementation level with
creation of unproductive assets and the programme being imposed upon the Gram
Panchayats without their consent. The third panel was invited for the hearing of all the
cases under the head. In Mirzapur, Azamgarh, Sitapur, Unnao, Hardoi lakhs of sapling
were sent to the Gram Panchayts without their consent and the saplings received were in
bad shape. Thousands of sapling went dry because their was no space for their plantation.
In Chitrkoot district the contractors were involved in the work and fake muster rolls were
prepared with no payment to the workers. Fake entries were made in the Job cards also
which were forcibly taken from the Labourers.The State govts officials were surprised to
see the pathetic conditions of the labourers who were showing their job cards with fake
entries. The panelist assured that the report will be put forth with the central as well as
State govt. for due enquiry in the matter.

The forth panel was set up for looking into the legal anomalies of the act which needs to
be addressed. The legal problem was put up by UPVAN itself which highlighted the
Panchayat Raj Act 1947, section 14 and rules 63 for non viability of documents at the
Gram Panchayat level particularly with the Gram Pradhan. As a matter of fact there is no
office with the GP level thus all the records of G.P including NREGS activities are kept
with the Gram Panchayat Vikas Adhikari who is always on move. Virtually under rule
63-71 of UP Panchayat raj 1947 all the records of GP must be with the G.Pradhan.In the
absence of records G.Pradhans can be penalized with imprisonment and/or fine under
section 14 of the said act.

Another issue of NREGA enjoins that every State govt. within six months of
promulgation of act must prepare a scheme (Section 3, 4) which will entail the
perspective plan for the works to be done by the GPs. Till date the State govts has neither
formulated the scheme nor perspective plan has virtually been prepared. Consequently
the GPs are getting the works done on adhoac basis and are at the mercy of development
officers for the funds.

The hearing culminated by concluding speech of all the jury members about the action to
be taken by Central as well as State govts and the State govt. official assured that
necessary action will be taken against the officials. The member of VOs assured that a
joint initiative will be taken up once again to spread awareness among the villagers and
due training will be provided to the Gram Pradhan for smooth implementation of act.
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